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Issue 1

COURT REPORTS

S. Naches Irrigation Dist. v. Brewer, No. 20782-0-I, 2003 Wash App.
LEXIS 963 (Wash. Ct. App. May 15, 2003) (holding that a water right
derived from a United States patent that includes the right to maintain
ditches or canals for irrigation also includes a secondary easement for
access to and maintenance of the channel and headgate).
The South Naches Irrigation District ("District") maintained a
waterway and headgate built in 1917. In 1975, the Brewers purchased
the property on which the Scott ditch headgate was located. After a
period of compromise when the District traveled over the Brewers'
property in order to maintain the ditch headgate, relations between
the parties deteriorated. The District then brought suit in the
Superior Court of Yakima County seeking an immediate temporary
injunction preventing the Brewers from interfering with the
maintenance of the headgate and waterway. The District argued three
possible theories supporting the injunction: (1) a water right through
government patent; (2) an easement by implication; or (3) a
prescriptive easement to maintain and improve the waterway and
headgate.
The District claimed the easements existed by virtue of the water
right and time, and included the right to bring heavy equipment
across the Brewers' property for maintenance of the Scott ditch. The
superior court denied that a reserved water right implied an easement
to gain access to and maintain the ditch associated with the right.
Additionally, the superior court noted that no heavy equipment had
gone over the Brewers' land in at least thirty years; therefore, the
superior court limited the easement to six feet and foot traffic only,
expressly denying the District's right to bring heavy equipment
through the easement. Both parties appealed.
The Washington Court of Appeals reversed, holding that a
reserved water right includes a secondary easement for maintenance
and repair of waterways and headgates. The court found the District
had a prior vested water right based on the reservation language in the
initial deed and in 43 U.S.C. § 661 (1986), which provides that a water
right includes the right to build ditches and reservoirs. Based on the
statute and case law holding that a water right includes a right to
maintain the channel or waterway associated with it, the court
reasoned that a secondary easement for maintenance and repair is
implicit in a water right. Thus, the court remanded the case to the
superior court to determine the extent of the easement.
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